
       We recently met with 
Mary, whose husband, John, 
had just been admitted to a 
nursing home.  She was 
concerned, as was he and 
the children, that they were 
going to lose everything.  
They owned their home and 
a vacation property.  The 
home, worth $175,000.00, 
was free and clear and the 
vacation property was en-
c u m b e r e d  w i t h  a n 
$80,000.00 mortgage.  Their 
equity in the property was 
$20,000.00.  On top of this 
they had $225,000.00 in 
assets. 
       John’s monthly income 
was $1,050.00 from Social 
Security and $500.00 from a 
pension.  Mary’s income 
was $675.00 a month from 
Social Security. 
       They wanted to know if 
it was too late to protect 
their assets and, if not, what 

could we do to help them? 
       Our first task was to 
reassure Mary that it’s never 
too late to plan.  Something, 
except in the most unusual 

of circumstances, can al-
ways be saved.  Our second 
task was, following a thor-
ough interview, to design 
and then, in conjunction 
with Mary and John, imple-
ment a Medicaid/Asset Pro-

tection Plan.  Our goal was 
to save as much of the mari-
tal assets as possible for 
Mary, John and the family. 
       The first thing we did 
was to determine Mary’s 
community spouse resource 
allowance.  This allowance 
permits Mary to retain a cer-
tain portion of the couple’s 
assets and, in determining 
her allowance, also tells us 
how much John has to 
spend before being Medi-
caid eligible.  Mary’s allow-
ance was set at the maxi-
mum of $90,660.00 plus the 
marital residence.  This 
meant John would have to 
spend $234,340.00. 
       Initially, we recom-
mended that Mary make 
investments in the marital 
home.  This resulted in con-
verting available resources 
to exempt resources since 
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Medicaid Spend Down Explained 
              “Spend down” is 
the process of reducing the 
assets an individual pos-
sesses in order to qualify for 
Medicaid.  Simply stated, 
spend down is nothing more 
than spending one’s money 
until the appropriate asset 
limit is reached.  At present 

the asset limit in the State of 
New Jersey is $2,000.00 for 
the “Medicaid Only” pro-
gram and $4,000.00 for the 
“Medically Needy” pro-
gram.  It is important to un-
derstand, however, that dif-
ferent rules apply to married 
couples than apply to indi-

viduals. 
              To qualify for 
Medicaid an individual must 
be at least 65 years old, 
have limited income 
($1,656.00/month or less for 
the “Medicaid Only” pro-
gram or more than 
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$1,656.00/month for the “Medically 
Needy” program but otherwise be inca-
pable of paying for needed medical 
care), have limited assets (as indicated 
above) and have a medical need.  In 
most cases, when dealing with senior 
citizens the individual is in, or antici-
pates entering, a nursing home or as-
sisted living facility.  
               Depending on the facts of the 
individual case, not all assets, including 
cash, have to be spent down.  Certain 
assets are exempt from spend down.  
For example, in the case of a single in-
dividual, the individual’s home is ex-
empt if the person intends to return to 
it.  In New Jersey, it should be noted, it 
is assumed by Medicaid that the person 
will not return home if the person does 
not return home within six months of 
entering a nursing home.  This is, how-
ever, an assumption that can be rebut-
ted.  If, on the other hand, the individ-
ual in the nursing home is married and 
the “community spouse” remains in the 
home, then it is exempt from spend 
down.  Similarly, in the case of a mar-
ried couple, the family car is exempt. 
               The community spouse, that 
is, the non-institutionalized spouse, en-
joys a “community spouse resource 
allowance,” which means that he/she 
gets to keep one-half of the assets of 
the couple up to a predetermined maxi-
mum ($90,660.00).  The assets that 
comprise the community spouse re-
source allowance are exempt from 
spend-down.  All assets in excess of the 
community spouse’s share are subject, 
if not otherwise exempt, to spend 
down.  For example, if the couple have 
a house and $100,000.00 cash, the 
community spouse would get to keep 
the house and $50,000.00.  The institu-
tionalized spouse, in order to qualify 
for the Medicaid Only Program, would 
have to spend $48,000.00 of the funds 

allocated to him/her.  Thus, in this sim-
ple example the spend down is 
$48,000.00. 
              The maximum amount of as-
sets the community spouse is allowed 
to keep is determined by Medicaid.  
For example, if the assets are 
$200,000.00 then the allowance is 
$90,660.00, and all assets in excess of 
that ($109,340.00) are deemed to be-
long to the institutionalized spouse and 
are subject to spend-down.  As indi-
cated previously, exempt resources are 
not included in the calculation.  Thus, 
for example, if the couple had a house 
and $250,000.00, the community 
spouse would get to keep the house re-
gardless of its value plus $90,660.00, 
and the institutionalized spouse would 
have a spend-down of $159,340.00.  In 
all examples it is assumed that the insti-
tutionalized spouse has monthly in-
come of $1,656.00 or less. 
              The amount of spend-down is 
determined based on the assets of the 
couple as of the day the institutional-
ized spouse enters the nursing home for 
an extended stay.  Regardless of the 
date the analysis is performed, it relates 
back to the day of admission.  This date 
is referred to as the “snapshot date” by 
Medicaid because a “snapshot” is taken 
of the couple’s assets as of that date.  
Medicaid regulations then evaluate the 
assets as of the first day of the month 
the spouse entered the facility.   
              Various exemptions and al-
lowances are available to couples 
which are not available to single indi-
viduals.  As indicated, the family home 
is exempt from spend-down as is the 
family car.  A community spouse is 
also entitled to a “community spouse 
resource allowance” (the 50% of the 
assets discussed previously) and a 
“minimum monthly maintenance needs 
allowance.”  A single individual is not 
entitled to any allowances (other than a 

$35.00/month personal needs allow-
ance) and to only limited exemptions.  
The allowances for the community 
spouse are intended to protect the com-
munity spouse from being pauperized.  
A detailed explanation of the commu-
nity spouse’s allowances is the subject 
of another report.  Suffice it to say that 
these allowances are significant items 
when engaging in Medicaid/Asset Pro-
tection Planning. 
              Thus, “spend-down” is the 
process of disposing of assets in order 
to qualify for Medicaid.  One thing it 
does not have to be, however, is the 
robotic spending of money.  In other 
words, an individual or couple can de-
sign a Medicaid/Asset Protection Plan, 
the goal of which is to “dispose” of as-
sets in a systematic, planned manner in 
order to protect and preserve those as-
sets for future use.  Disposal of assets 
does not necessarily mean “spending” 
assets.  For a couple disposition may 
mean conversion of assets from 
“countable” to “exempt” status.  One 
example of conversion from countable 
to exempt is the purchase of a funeral 
for the institutionalized spouse.  The 
funds used for this purchase would, if 
not so used, have to be spent down.  By 
converting the funds to exempt status 
they are protected from spend-down. 
              Medicaid/Asset Protection 
Planning thus is the process of design-
ing a plan for the disposition of assets 
in such a fashion as to save a maximum 
amount from spend down, thereby pro-
tecting those assets for the couple or 
institutionalized individual.  Those pro-
tected assets can be used for their bene-
fit in the future once the institutional-
ized individual qualifies for Medicaid.  
When the couple or individual no 
longer needs the funds, usually after the 
person or couple have passed away, the 
protected funds are available for their 
families and loved ones. 

Medicaid Spend Down Explained 

PAGE 2 ELDER LAW INSIGHT. . .  VOLUME 1, ISSUE 2 

A Medicaid Myth: 
“I have to wait 3 years after giving anything away before I can qualify for Medicaid.” 
...The Truth:  3 years is a “look back” period.  It means that Medicaid evaluates any gifts or transfers that took place within that time 
period.  The fact that a gift was made does not mean the applicant is disqualified from receiving Medicaid.  The issue to be re-
solved is, “what is the affect of the transfer?”  In many cases transfers are of no significance and the person is Medicaid eligible. 
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the martial residence, so long as the 
community spouse lives there, is ex-
empt from spend down.  We had her 
purchase a funeral for John, also an ex-
empt resource, and we looked for other 
conversion strategies. 
        They were very concerned about 
the vacation home as, although not ter-
ribly valuable, it had belonged to 
John’s parents.  This property was not 
exempt and was subject to spend down 
along with all the liquid assets.  We 
discussed the situation with Mary, John 
and their oldest daughter, Julie, who 
was willing to work with us. 
        We suggested she assume the 
mortgage and, in return, John and Mary 
would transfer the property to her.  

This resulted in a $20,000 gift of the 
equity from Mary and John to Julie.  
The Medicaid penalty for this gift was 
3 months and would expire 3 months 
after the deed was recorded in the Of-
fice of the County Clerk.  Julie, by as-
suming the mortgage, was providing 
“fair market value” for the bulk of the 
transfer and no penalty was imposed 
for this portion of the transaction.   We 
documented and recorded the assump-
tion and obtained an appraisal for the 
property to prove its value. 
       Other possible strategies we dis-
cussed were the purchase of a van for 
$30,000.00 to carry John in his wheel-
chair (the community spouse is entitled 
to a car as an exempt asset) and pay-
ment of the couple’s debt ($15,000.00).  
These transactions, combined with the 

investment of $30,000.00 in the house 
and the funeral in the amount of 
$6,500.00, resulted in savings to Mary 
and John of $81,500.00. None of this 
was spent for nursing home care. 
       Thus, Mary increased the value of 
the marital residence from $175,000.00 
to $205,000.00 and was debt free.  
Their vacation 
home was secure 
and Mary had a 
new, reliable vehi-
cle.  Lastly, we 
were still able to 
transfer a substan-
tial sum to the chil-
dren to be held in 
their names for 
their future use. 
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...recent cases and law of interest from here and there: 

...N.J.S.A. 46:8-9.1 and 9.2  provide substantial protection to elderly tenants of rental units.  9.1 permits termination of a lease for 
a residential unit by the executor or spouse of a deceased individual upon 40 days notice to the landlord.  9.2 permits termination 
of a lease upon the disability of the lessee or his/her spouse upon proper notice and compliance with the procedural aspects of the 
statute. 
              Comment:  Elders are often confronted with significant financial burdens when a spouse needs to enter a nursing home.  
These statutes provide financial relief to the community spouse.  Although 9.2 does not directly address entering a nursing home 
as grounds to terminate there is no doubt that the need to enter a nursing home would constitute “a disabling illness” within the 
intent of the statute. 
 
...An elderly resident in a nursing home fell and injured herself.  As a result her monthly expenses increased.  The liability carrier 
for the home agreed to pay the increased cost so long as the patient continued to pay as before.  Daughter brought suit for breach 
of contract and negligence when the carrier stopped paying.  The carrier had paid until the statute of limitations expired with re-
gard to the negligence action.  On motion for summary judgment the case was dismissed.  Daughter appealed with regard to the 
breach of contract cause of action but did not pursue the negligence case (daughter told the carrier when it first agreed to make 
payments after her mother’s fall that she did not intend to bring suit).  The Idaho Supreme Court reversed and remanded based on 
evidence of the payment history.  It held that the pattern of payment was admissible as evidence of a contract to pay.  Estate of 
Lenox-McColm v. Valley View, Inc., decided March 7, 2003. 
                   
...Husband’s 1978 discretionary, testamentary trust, with wife as income only beneficiary was held, by the Kansas Supreme 
Court, to contain assets of spouse to be spent down for wife’s nursing home care.  Husband had created trust for the benefit of his 
spouse with his children as remainder beneficiaries.  Spouse at the time Husband’s will was executed signed a document essen-
tially accepting Husband’s testamentary scheme and upon his death failed to pursue her “elective share” portion which equaled 
50% of the augmented estate.  The Supreme Court held that failure to pursue the elective share, worth approximately $95,000, 
resulted in her funds becoming part of the principal of the trust and made wife ineligible for Medicaid until those funds were ex-
hausted.  The fact that the trustee had complete discretion to disburse principal with the result that the funds were inaccessible 
was not discussed by the Court.  Miller v. State of Kansas Department of Social and Rehabilitation Services, No. 88,761, March 
2003. 
              Comment:  Husband’s attempt to draft a “supplemental benefits trust” for wife failed because, as the Court said, the funds 
of the spouse formed part of the principal and that violated 42 U.S.C.A. 1396p(d)(2)(A).  The rules regarding trusts are strictly 
enforced by Medicaid.  Counsel, when preparing trusts, living or testamentary, must be careful, except in the case of a “special 
needs trust” sanctioned by 42 U.S.C.A. 1396p(d)(4)(a), not to use funds of the beneficiary.  Situations like these are especially 
difficult if the funds are beyond the control of the beneficiary and the trustee refuses to disburse funds for the beneficiary’s use.  
A similar result can occur when the funds are placed in an annuity and are beyond the beneficiary's control.  The funds may be 
the beneficiary’s but, by contract, they are inaccessible and yet must be spent for the beneficiary’s needs. 

Planning for the future 
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maining funds, if any, after the state’s 
lien has been satisfied will go to the 
beneficiary’s estate. 

       The need for an SNT frequently 
arises as a result of successful personal 
injury litigation.  The time to begin 
considering the SNT is at the time 
counsel institutes discussions with 
Medicaid and/or Medicare regarding 
satisfaction of their liens.  Often trial 
counsel will engage the attorney to 
draft the SNT at this time and that at-
torney will handle the negotiations.  In 
reality, the time to engage the SNT at-
torney is once it is clear the case will, 
or should, resolve favorably. 

       Not every recovery requires or jus-
tifies an SNT.  The SNT is most appro-
priate in those cases where the recovery 
will be insufficient to cover the recipi-
ent's monthly needs to include medical 

        In the last issue of Elder Law In-
sight we discussed the need for a Spe-
cial Needs Trust (hereinafter SNT) for 
disabled individuals.  Many readers 
asked, “when is the time to start look-
ing into creation of the SNT and what 
clients need one?” 

        Initially, it should be noted that an 
SNT is a result of 42 U.S.C.A. 1396p
(d)(4)(A) which allows creation of a 
trust with the funds of a person under 
the age of 65 who is disabled.  The 
trust must be established by a parent, 
grandparent, legal guardian of the indi-
vidual, or a court.  The purpose is to 
supplement the benefits received from 
either SSI and/or Medicaid. 

        It is important to note that the state 
must be the primary remainderman in 
order to reimburse the state for all pay-
ments made to the beneficiary.  All re-

requirements.  Therefore, it is impor-
tant to carefully consider the client’s 
need in relation to the income the re-
covery will generate.  Do not tie up the 
funds in an SNT unless retention of 
governmental benefits is necessary.  If 
the funds are tied up, the beneficiary’s 
use of the funds is limited and the state 
is the primary taker at the beneficiary’s 
death, a most unsatisfactory result. 

       And remember, before disbursing 
the recovery counsel must satisfy any 
lien to Medicare and Medicaid.  These 
are priority liens imposed by 42 U.S.C.
A. 1396a(a)(25)(A) and pursuant to N.
J.S.A. 30:4D-7.1(b).  Every Medicaid 
recipient or legal representative must 
notify Medicaid of any third party re-
covery and shall reimburse Medicaid in 
full from the proceeds of the suit or 
settlement. 

Special Needs Trusts:  Time to Plan 
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Medicaid /Asset Protection Planning protects and pro-
vides the elder with benefits that would otherwise be 
lost.  Simply put, if an elder gifts funds to a trusted 
child, or possibly a trust, the funds will be available to 
that child or trust to be used for the elder’s needs in 
the future and once Medicaid is covering the bills.  
Without planning the funds would be spent on nursing 
home care and thus unavailable.  Suppose, Mom, who 
planned and is now on Medicaid, needs a new large 
screen TV because her eyesight is failing.  With plan-
ning the funds will be there to cover the cost.  Only 
after Mom passes away will the funds be available to 
the children. 

A Concept Not to be Missed! 


